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Heading of Misc.(G) case. 
 

IN THE COURT OF DISTRICT JUDGE,UDALGURI, ASSAM. 
 

 

Ref.Misc(G)1 of 2016. 
 

 

Name of the parties  
Sri Munindra Majumdar,  
S/O Late Dayamay Majumdar,  
Vill- No.1 Patti Harisinga,  
P.S: Harisinga,  
Dist-Udalguri(Assam)  

--Petitioner.  
VERSUS 

 

1) Sri Tilak Saharia,  
    S/0- Late Topeswar Saharia, 

 

2) Smti.Ratneswari Saharia, 

    W/o:Sri Tilak Saharia, 

    Both are of Vill- Hatigarh, P.S: Rowta, 
   Dist:Udalguri(Assam)  

--Opposite parties. 
 
 Date of argument :- 6.2.2019 
 Date of Judgment :- 6.3.2019. 
 

PRESENT  
Sri P.Saikia,  
District Judge, Udalguri. 

 
 

 
JUDGMENT 

 

1. The petitioner Munindra Majumdar has filed the instant petition U/S 10 

of Act VIII of 1890 (Guardian and Ward Act,1890) for appointment of guardian 

of the person of Miss Jesika Majumdar.  

 

2. The factual matrix of the petitioner’s case in synopsis is that the petitioner is 

the natural father of the minor Jesika Majumdar, female  born on 19.6.11 and the 
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opp. parties are maternal grandfather and grandmother of the minor. On last 

13.06.10 the petitioner got married socially one Smti. Munami Saharia (since 

deceased), who was the daughter of the opposite Parties. Out of their wedlock the 

minor Jesika was born to them. The minor from moment of her birth was in the 

house of the petitioner till 04.12.2014, when she was given on zimma to the 

opposite party No.1.  The petitioner has already lost his parents and his wife and 

he has no brother and sister. The petitioner was serving in the capacity of a 

"Conductor" in Assam State Transport Corporation but presently under suspension. 

On 16-11-14 Smti. Munami Saharia, the wife of the petitioner and the daughter of 

the opp. parties set fire on her for the reason best known to her. At the time of the 

occurrence the petitioner was not available at home and as a result of it she had 

sustained burn injuries on her person. As soon as the petitioner came to know 

about the occurrence rushed to home and took away his wife immediately to 

Guwahati Medical College &  Hospital for getting medical treatment, but 

unfortunately she succumbed to her bum injury on 03-12-14 after long period of 

medical treatment at Guwahati Medical College & Hospital. The opposite party No.1 

in respect of the occurrence lodged an FIR against the petitioner on some false and 

concocted stories with Harisinga P.S. On receipt of the FIR The Harisinga police 

registered a case being Harisinga P.S. case No. 55/15 U/S 498(B)/302/34 IPC and the 

petitioner was arrested in that case on 04-12-14 and forwarded to jail custody. 

After sending the petitioner to jail custody as there was no one in the house of the 

petitioner to look after the minor daughter of the petitioner, the police of Harisinga 

PS gave the minor on zimma to the opposite party No.1 on last 04-12-2014, and the 

opp. party No.1 took on his zimma of his minor daughter by executing a zimma 

nama. After coming out on bail the petitioner being the natural father of the 

aforesaid minor approached the opp. parties on several occasions and urged and 

requested to return back his minor daughter to him. Since the petitioner is the 

natural father of the minor and he is still living, and as such the opposite parties 

have no right to claim to be custodian of the minor. The home influence plays a 

very important role in shaping the life of a minor child, when the atmosphere in a 

house is vitiated and rendered surcharged with tension, the health and normal 

growth of the child is born to be seriously affected. The financial position of the 
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opposite parties is not sound They cannot do anything for welfare of the minor 

child. The opposite party No.1 in the meanwhile got drawn up a proceeding U/S 125 

Cr.P.C. against the petitioner claiming maintenance from the petitioner for the 

minor child. The proceeding is registered as M.R. No. 25/15 U/S 125 Cr.P.C. and 

presently the same is pending in the court of learned Munsiff cum J.M.F.C., 

Udalguri. The conduct of the opp. parties revealing that they are not thinking for 

the welfare of the minor child, but they are using her as an instrument for coercing 

alimony from the petitioner for her maintenance. No guardian of person and 

property of the minor has been named by her demised mother in any will nor any 

application for appointment of a guardian of person of the minor has at any time 

been made in any court. Therefore, this petition is made by the petitioner for 

appointment of guardian of the person of the minor who is at present is in the 

custody of the opposite Parties. The home atmosphere of the opposite parties is 

not congenial one for welfare and shaping the life of the minor child coupled with 

the facts that the petitioner is the natural father of the minor to look after her 

welfare and for shaping her future life. Therefore, it is prayed to appoint the 

petitioner, being the natural father, as the guardian of the person of his minor 

daughter.  

 

3. The opposite parties contested the proceedig and filed a common written 

statement in reply alleging, inter-alia, raising the as usual statutory pleas that there 

is no cause of action for the petitioner’s petition, that the petitioner’s petition is not 

maintainable in its present form; and that the petitioenr’s petition is barred by law 

of limitation, estoppels and acquiescence and that save and except the allegations 

that are specifically admitted and other allegations are stoutly denied and put to 

strict proof thereof by the petitioner.   

 

4. The real fact as it could be culled out is that The petitioner agreed to pay 

Rs. 2,000/- per month as maintenance allowance to the minor in M.R. No. 23/15, 

U/S 125 Cr.P.C pending in the Court of learned JMFC, Udalguri. The quantum of 

maintenance allowance was fixed on mutual consent. The petitioner has also been 

paying the maintenance allowance without preferring any appeal or revision against 
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the order of maintenance passed on mutual consent by the petitioner. Hence, there 

is no justification on the part of the petitioner to reopen a settled issue now. The 

minor Jesica is happily living with the answering opposite parties. There is no child 

in the house of the petitioner where the minor may live with them. The petitioner's 

parents have expired. He has no brother or sister. He is living alone. Though he has 

a job but now he is under suspension. The mother of the minor child died an 

unnatural death within seven years of her marriage with the petitioner. She died of 

burn injuries. Till before the death the petitioner frequently harassed and ill treated 

the deceased with dowry demand. An F.I.R. was lodged and the petitioner is facing 

the accusation of murdering the mother of the minor child and a criminal case is 

pending against him being Harisinga p.s. Case No. 55/15, U/S 498(A)/302/34 I.P.C. 

After arrest the petitioner was sent to jail. The opposite parties took their grand 

daughter on the date of the incident to their residence. The opposite parties have 

since then looking after the welfare of  the minor child. The child has adjusted with 

the opposite parties family for almost two years. The minor child has found a home 

in the opposite parties house where she is growing without stress or trauma and 

reflections or memories has been past about the tragic death of her mother and the 

imprisonment of her father. The petitioner is wholly unfit to be given custody of the 

minor child under the above circumstances. The minor child is now reading in 

Jaitya Bidyalay, Rowta Chariali since the year 2015. She has made her own friends 

at school. The opposite parties are physically fit enough to look after the minor. 

The opposite party No. 1 is a painter by profession and earns Rs. 350/- as wages 

per day. The opposite party No. 2 is a housewife. The opposite parties have an 

unmarried son named Bhaskar Saharia who is appointed as a Government 

appointed TET teacher. There is none else to support except the minor child. The 

minor child has many other relatives and friends nearby the house of the opposite 

parties and the environment is conducive to the upbringing of the child away from 

the child's father who is accused of killing her mother. Hence, it is prayed to 

dismiss the petition of the petitioner seeking appointment of the minor as her 

guardian.  

 

5. On consideration of the pleadings of the parties the following issues are 
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framed for adjudication : 

  (1) Whether the petitioner is entitled to be appointed as   

            guardian of the   person and property of the minor?  

  (2) To what relief (s), the parties are entitled to get? 

 

6. In course of trial the petitioner submitted evidence on affidavit of five PWs 

including himself in support of his case. On the other hand, the opposite parties  

submitted evidence on affidavit of three DWs including the opposite parties. That 

aside, the minor was examined as court witness for hte just decision of the case. 

None of the parties adduced any documentary evidence in support of their 

respective cases.  

 

7. I have heard learned counsel of both the sides and evaluated the evidence 

on record in its entirety.  

 

DECISION THEREON WITH REASON FOR DECISION THEREFOR 

 

ISSUE NO.1 : 

 

 Whether the petitioner is entitled to be appointed as 

guardian of the person and property of the minor? 

 

8. It is an admitted position that the petitioner is the father of the minor 

Jesika. It is also true that a father is not only the natural guardian of his minor 

daughter who is presently 8 years of age and he has also unalianable of right to 

the custody of his daughter unless there are overwhelming circumstances to the 

contrary. Normally the court would not interfere with this right except when the 

safety and welfare of the child required such interference.  It is also well settled 

that the welfare of the minor child is the paramount consideration in the 

appointment of a guardian and the rights of parents regarding custody and 

control of the children are to be exercised not in the interest and for the benefit 

of parents, but in the interest and for the welfare of hte children themselves. 
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The fact that a father is the natural and lawful guardian of his children does not 

compell the court to pass an order in his favour U/S 10/25 of the Guardian and 

Wards Act, 1890.   

 

9. In the case of Elizabet Dinsaw VS Arbind Dinsaw, A.I.R. 1987(SC) 

3 it has been observed that “the terms guardian has been taken its widest 

possible sense. It has been measured not only in terms of money and physical 

comfort but should include moral and ethical welfare of the child.” 

 

10. “The father’s right to the custody of his minor child is no longer 

absolute, it is circumscribed by the consideration of the welfare of the minor, 

the legal right or financial affluence is not decisive but the welfare of the 

minor which is decisive for the claim of custody.” (A.V. Venkata Krishnaiah 

–VS- S.A. Sathya Kumar (AIR 1978(Karnataka) 228), Tarun Ranjan 

Mazumdar –VS-Siddhartha Dutta( AIR 1001 (Cal.)76): Vijay Lakshmi-

VS-Inspector of Police Karut Police Station,(AIR 1991(Mad.) 243; B.N. 

Ganguly versus C.H. Sarkar, AIR 1961 (MP 173,175). 

 

11. It is also settled position that it is for those who oppose an application by 

guardian of the person of a ward for the custody of his ward to make for the 

welfare of the ward would have better serve by its being kept out of the custody 

of its guardian and retained in the custody of the person against whom the 

application is made. The onus is especially heavy when the guardian is the father 

of the child.  

 

12. In the context of the above back ground, it is the case of the petitioner in 

support of his prayer for custody of his minor daughter Jesika majumdar being 

bolstered by his evidence  as PW1 that his marriage was solemnized with the 

mother of minor Jesika Majumdar on 13.6.10. as per Hindu rites and ritual. Out of 

their wedlock the minor Jesika was born and she is presently eight years old. But 

on 16-11-14 his wife Smti Munami Saharia set fire on her body for the reason best 

known to her when he was not available at him home. As soon as he came to know 
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that his wife had been caught fire he rushed to his home and shifted his wife 

immediately to the Guwahati Medical College &  Hospital for medical treatment, but 

unfortunately she succumbed to her bum injury on 03-12-14. But the opposite 

Parties who are the father and mother of his deceased wife being instigated by 

some mischievous people  of the locality lodged a false and concocted FIR against 

him after the incident alleging that he deliberately cause the death of his wife by 

setting fire on her. On the basis of the FIR police registered a case being Harisinga 

P.S. case No. 55/15 U/S 498(B)/302/34 IPC and arrested him and sent to jail custody. 

During his stay in jail custody the police of Harisinga PS gave zimma of the minor 

Jesika Majumdar to the  opp. party No.1 on 04-12-2014 after execution of a zimma 

nama. Since then the minor Jesika has been staying with the opposite parties who 

are her maternal grand father and grand mother respectively. Apart from that the 

opposite party No.1 drew up a proceeding up a proceeding U/S 125 Cr.P.C. against 

the petitioner claiming maintenance from the petitioner for the minor child and the 

proceeding is being registered as M.R. No. 25/15 U/S 125 Cr.P.C. and the same is 

pending in the court of learned J.M.F.C., Udalguri. After his released from jail 

custody he came to his house  and requested the opposite parties to hand over to 

his custody of the minor being the natural guardian as he is entitled to the custody 

of his minor daughter. But the opposite party declined to return back his minor 

daughter to him. Thus the opposite parties had denied him from the duty of normal 

obligation on the part of the father to his daughter for looking after her welfare and 

the opposite parties having no legal right to keep the minor daughter at their 

residence. As the financial position of the opposite parties is not sound they cannot 

do anything for welfare of the minor child. When the atmosphere in the house of 

the opposite Parties is vitiated and surcharged with tension which is bound to affect 

the normal growth of the minor child.   

 

13.    In cross-examination PW(1) has revealed that he was arrested and 

detained in custody by police during investigation alleging that he killed his wife by 

setting her on fire after lodgement of an FIR. He has also admitted that after 

conclusion of the investigation of the case police laid the charge-sheet against him 

and the Sessions case is still pending for disposal before this court. He has also 
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stated that his wife died as a result of burn injury at his home. After released on 

bail he went to the house of his in laws on 20.5.15 and 22.5.15 seeking custody of 

his minor daughter. But the opposite parties refused to hand over his minor 

daughter into his custody. He has admitted that he does not know the financial 

condition of his father-in-law who is a painter by profession. He has also admitted 

that opposite parties has a son who is school teacher. He has further admitted that 

in the proceeding U/S 125 Cr.P.C. filed on behalf of the minor daughter for her 

maintenance he has not filed any written statement nor adduced any evidence to 

contest the proceeding. However, he deposited Rs.2000/- per month on the court 

for the maintenance of his minor daughter. It It is also admitted by him that his 

minor daughter is living peacefully in the house of his in laws. However, he has 

denied the suggestion that his set fire on his wife in presence of his minor daughter 

and, therefore, he is not entitled to the custody of the minor daughter. 

14.    PW 2 Purabi Mazumdar is the sister of the petitioner. He has supported 

the case of the petitioner as stated in the petition in his evidence on affidavit. 

15.  In cross examination she has admitted that her sister-in-law Munami 

Saharia died due to burn injury at her father’s house when she was in her maternal 

uncle’s house. She has admitted that the minor daughter of the petitioner after the 

death of her mother due to burn injury has been staying with her maternal 

grandparents. Their financial condition is sound as the maternal uncle of the minor 

Jessica is a teacher. The petitioner has been paying maintenance of Rs. 2000/- per 

month to the minor Jessica who has been staying there for about three years and 

she is also going to school. She has further admitted that a criminal case is pending 

against her brother for the incident of death of his wife. 

16.  PW 3 is Arup Choudhury. His evidence in chief is also broadly in tune to the 

petitioner’s case without any departure. 

17. In cross examination he has disclosed that he does not know the name of 

the daughter of the petitioner. He went to the house of the in laws of the opposite 

parties in the month of May, 2015. When they asked about the minor child, the in 

laws replied that she went out. At the time of death of the petitioner’s wife the 

child was at the house of the opposite parties. He does not know about the 
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financial condition of the opposite parties nor does he know whether the opposite 

party No.1 is a painter. He has further stated that the minor child is reading in 

school staying with the opposite parties. The murder case against the petitioner is 

still pending.  At present he has no personal knowledge about the child. 

18. PW4 Ramani Das is the brother in law of the petitioner. His evidence in chief 

in conformity with the case of the petitioner. 

19.  In cross-examination he has divulged that  the daughter of his brother in 

law is living with her maternal uncle’s house. He does not know the financial 

condition of the maternal uncle of the child. It is known to him that a criminal case 

is pending against the petitioner. When a suggestion was put to him that financial 

condition of the maternal uncle is good but he has denied at the same. 

20.  PW 5 is Kiran Das. He has also supported the case of the petitioner in his 

evidence on affidavit. 

21.  In cross-examination he has stated that after the death of the mother of 

the minor Jessica she did not go to the parental house of the mother of the minor. 

She does not know how minor Jessica is living in the maternal uncle’s house. She 

has also revealed that a criminal case is pending against the petitioner who is her 

nephew. 

22. The opposite party No.1 Tilak Saharia has filed evidence on affidavit 

wherein he has stated that the minor Jessica Muzumdar is his grand daughter. Her 

mother Munami Saharia was his deceased daughter. His daughter Munami got 

married to the petitioner on 13. 6. 2010 but died on 4.12. 2014 at Gauhati Medical 

College and Hospital due to burn injury sustain in the house of the petitioner on 16. 

11. 14.  The police commence investigation as to the cause of his daughter’s death 

when criminal law was set into motion by virtue of an FIR lodged by him. During 

investigation the petitioner was arrested and finally submitted the charge-sheet 

against him in the court. The minor Jesika has been under their custody since the 

time the petitioner was tested by the police. He also filed a case under section 125 

CRPC claiming monthly maintenance allowance to the minor from her father that is 

the petitioner which was registered as M.R. Case No.23/2015 and tried by the court 
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of learned Judicial Magistrate First Class, Udalguri. In that maintenance case the 

petitioner agreed to pay Rs.2000/- as maintenance to the minor.  The quantum of 

maintenance allowance was fixed on mutual consent and the petitioner did not give 

rebuttal evidence in the said processing and he has been paying the maintenance 

allowance per month.  There is no appeal or revision against the allowance of 

maintenance pass on mutual consent. There is no justification on the part of the 

petitioner to reopen a settlement issue and claim guardianship status after 

consenting to pay Rs. 2000/- per month as maintenance allowance to the minor. 

The minor Jessica is happily living with the answering parties. There is no child in 

the house of her father (petitioner) where the minor with them. The petitioner’s 

parents have expired. Due to having no brother and sister the petitioner at present 

lives alone after the death of his wife which was unnatural one due to burn injury 

within seven years of her marriage with the petitioner. The petitioner frequently 

harassed and ill treated that the deceased with dowry demand.  On the strength of 

an FIR lodged by him the petitioner is facing trial for the unnatural death of the 

mother of the minor child arising out of Harisinga PS case No. 55/15 under Section 

498A/302/34 IPC. But the petitioner was sent to Jail. They took their grand 

daughter to their residence on the date of incident and since then they have been 

caring and looking after the minor child for the last 2 years and the child has also 

adjusted with the opposite parties family. She is growing without any stress or 

trauma and reflections or memories has been past about the tragic death of her 

mother and the imprisonment of her father. The minor child is now reading in 

Jaitya Bidyalay, Rowta Charailli since the year 2015. She has made her own friends 

at school. The opposite parties are aged 55 years  and 47 years respectively and 

are physically fit to look after the minor. He is a painter by profession and earns Rs. 

350/- as wages per day. The opposite party No. 2 is a housewife. His son is an 

unmarried one who is working as a Government appointed TET teacher drawing a 

salary of Rs.24,000/- per month. In contrast the petitioner is under suspension. The 

environment of  his house is conducive to the upbringing of the child away from the 

child's father who is accused of killing her mother and, therefore, the petitioner is 

fully unfit to give the custody of the minor child. 
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23. In cross-examination he has asserted that his daughter died as a result of 

unnatural death which had occurred on 16.11.2014. On the day of incident when 

his daughter was under flame she was brought for medical treatment to Barnagaon 

civil hospital and then she was shifted to GMCH for better treatment and after 19 

days of the incident his daughter succumbed to her burn injury. After filing an FIR 

by him against his son-in-law in connection with the criminal case he was arrested. 

After the incident his son in law is under suspension. He has denied the suggestion 

that he is not properly looking after his grand daughter and if she continuously lives 

with him her entire future will be doomed. He has further denied the suggestion 

tahthe is maintaining his grand daughter only from the maintenance amount 

received from the petitioner.  

 

24. The DW2, Smti Ratneswari Saharia and DW3, Bhaskar Saharia are 

admittedly the grand mother and maternal uncle of the minor Jessica.  They have 

deposed in conformity in support of their case that Munami Saharia was given with 

marriage with the petitioner who died under suspicious circumstances within seven 

years of her marriage with the petitioner in the matrimonial house. Due to this 

incident an FIR was lodged before the police against the petitioner causing the 

death of Munami Saharia by setting on her fire and in course of investigation of the 

case petitioner was arrested by police and sent to Jail custody. Finally police 

submitted the charge-sheet against the petitioner as an accused which is still 

pending at the trial stage against the petitioner. At the time of incident the minor 

was with her parents. After the death of her mother she was taken into their 

custody as it is apprehended her life will be in peril at the hands of the petitioner 

who is facing trial in a murder case in the sessions court. The future of the minor 

child after this unfortunate incident in the absence of her mother would affect her 

upbringing as well as her welfare if she is put in the hands of the petitioner. In the 

facts and circumstances of the case she along with her husband and their son 

being the grandparents and maternal uncle of the minor are entitled to their 

custody as they are financially sound and they are also looking after the minor’s 

health, education and her overall welfare since the death of her mother when the 

police have taken the petitioner into custody in connection with allegation of 
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murdering his wife on the basis of the FIR lodged against him and the petitioner is 

also facing trial in the sessions case under Section 302 IPC. They have also 

emphatically stated that their financial conditions are good having sufficient source 

of income to look after the well being of the minor along with good environmental 

situation to bring about successful future of the minor whereas the petitioner is at 

present a lonely person after release from jail and also lost his job after the incident 

and, therefore, the petitioner cannot bring up the minor properly to build her 

future. 

25. In cross-examination they have stated that they have sufficient infome to 

bring good to the future life of the minor child at their house having congenial 

atmosphere to develope the mental faculty of the minor without any stress or 

trauma and reflections or memories has been past about the tragic death of her 

mother.   

 

26. From the above minute discussions of evidence on record, what has 

emerged that the wife of the petitioner died in an unfortunate incident due to burn 

injury. It is admitted by the petitioner himself that due to death of his wife Police 

case was registered against him and he was incarcerated in jail. It is the allegation 

of the opposite parties that on the fateful day the accused committed murder of his 

wife  by pouring Kerosene oil on her when the minor was also staying with them. It 

is also not disputed by the petitioenr that his minor child Jesika after the incident 

has been taken into custody by the opposite parties as he was arrested by police 

and sent to jail.  

 
 
27. The minor Jesika has already completed the age of eight when she was 

examined as a court witness.  

 

28. Considering the fact that the dominent question in matters relating to the 

custody of the minor is what order will conclusive to the interest and welfare of the 

minor and for this purpose, it is duty of the court amongst other things, to take into 

consideration the opinion of the child if it is capable of forming and in the interest 

of preference. However, the emotional attachment of a minor must yield welfare. 
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29.  In her evidence as court witness, minor Jesika has categorically stated that 

presnetly she is living in the house of her maternal grand parents. She is not willing 

to go to the house of her father as her father killed her mother by setting her on 

fire. She is staying safely at her maternal grand parents house who are providing 

her education ad other amenities of life for her up bringing for her future life. In 

the event of her going to her father’s house who killed her mother, she will be 

tortured by her father and her entire future will be doomed. 

30.   In the light of the facts, circumstances and evidence on record it has 

crystallized that the petitioner has been facing trial in a sessions case under Section 

302 IPC on the charge of killing her wife and in connection with this case he was 

incarcerated in the jail custody. On the other hand, the minor child of the petitioner 

Jessica in her evidence as CW1 has stated point blank that her father killed her 

mother and she had also survived fortunately. She is not at all willing to go to her 

father’s house as a result of killing of her mother by the petitioner. When the 

petitioner was in jail in connection with sessions case she was taken to the house 

of her maternal grandparents house and since then she has been staying at their 

house who are providing her love, care, affection and her overall welfare. 

31. So far as the absolute right of the parent over dignity, love and affection of 

their children is concerned, the Apex Court in the decision of Rosy Jacob –VS-

Jecob A.Chakramakkal, AIR(1997)3 S.C. at P.P. 2099-2100 had occasioned 

to lay down the true legal position regarding the father’s right vis-a-vis minor’s 

welfare. “The father’s fitness has to be considered, determined and weighed 

predominantly in terms of the welfare of the minor children in the context of all 

relevant circumstances. Merely because his father loves his children and it is 

shown to be otherwise undesirable cannot necessarily lead to the conclusion 

that the welfare of the children would be better promoted by granting their 

custody to him. Absolute right of parents over the destinies and lives of their 

children has, in the modern changed social conditions, yielded to the 

consideration of their welfare as human beings so that they may grow up with 

normal balanced manner to be useful members of the society and the guardian 

court, in case of a dispute between custody of the minor children is expected to 
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strike with just and proper balance between the requirements, of welfare of the 

minor children and the rights of natural guardian as the children are not mere 

chattels, nor the are they merely play things for their parents.” 

32. Situated thus, if the facts and circumstances of the case in hand is 

considered in the context of the above back ground and the law laid down by the 

Apex court, what would appear that the minor after the controvertial and 

unfortunate death of her mother has been staying in her maternal grand parents’ 

house who are providing her with health, education, love and affection. The minor 

Jessica is not at all willing to go to join her father who has been facing trial in the 

court of criminal charge due to death of his wife. In such a critical situation, it 

would not be justified to return the custody of the minor to her father having 

considered the interest of the minor being paramount as the minor is presently 

peacefully passing her studies at her maternal grandparents’ house after the 

unfortunate death of her mother as they are also providing her with better health 

and maintenance and the minor has also elected to stay with her maternal 

grandparents. 

33. Keeping in mind the facts and circumstances of the case as well as the 

paramount consideration of the welfare of the minor Jesika, I am of the considered 

opinion that minor Jesika cannot be entrusted to the custody of the petitioner 

though he is a natural father as he has forfeited his right to claim custody of his 

minor daughter Jesika Majumdar by removing her from the present custody of her 

maternal  grandparents where she is quite happy and safe. 

34. For what has been discussed above and reasons therefor, the issue No.1 is 

answered against the petitioner and in favour of the opposite parties.  

  ISSUE NO. 2:   

 
 To what relief(s) the parties are entitled to get? 
 

 

35. This issue is based on reliefs. 
 

36. It has already been decided in issue No.1 that the petitioner has become 

unfit and improper person to take custody of his minor daughter in spite of being 
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the natural father of the minor Jesika Mazumdar, the interest of minor being 

paramount. 

 

37. However, the opposite parties may allow the petitioner to see his daughter 

whenever he is willing at their house as per their mutual arrangement in this 

regard. Hence, issue No.2 is answered accordingly. 

 

    O R D E R 

 

 

38. In the result, the petitioner is not entitled to be appointed as the 

guardian of the person of his minor daughter Jesika Majumdar and accordingly, 

his prayer U/S 10 of the Guardian and Wards Act,1890 is hereby stands rejected 

on contest. 

 Given under my hand and seal of this court this 6th  day of March,2019. 

 
 
Dictated and corrected by me and 
each page bears my signatures. 
                                         (P.Saikia) 

              District Judge, 
                  Udalguri. 
   District Judge, 

         Udalguri. 
. 

 


